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For twenty-two years, the Rocketdyne Cleanup Coalition has worked to get those 
responsible for polluting the Santa Susana Field Laboratory to clean it up.  For most of 
that time, NASA and the other Responsible Parties have resisted their cleanup 
obligations.  Finally, last December, NASA and DOE signed legally binding, enforceable 
Agreements on Consent with the California Department of Toxic Substances, requiring 
those RPs to clean up their parts of SSFL to background—all of the contamination they 
created that could be detected would be treated or removed, so none remained.   
 
The AOCs were historic, welcomed in the community with rejoicing.  Prior to their 
adoption, two rounds of public comment were held, resulting in 3700 comments--all but 
a handful greatly supportive.  The people living in the shadow of the contaminated site 
thought that at last the toxic risk was to be eliminated.  Then no longer would they have 
to fear for their own health or that of their children. 
 
And then, out of the blue, NASA published a notice of its intent to prepare an 
Environmental Impact Statement.  Although the AOC requires any EIS, if needed at all, 
be limited to how to implement the cleanup to background required by the AOC, the 
NASA notice suggested that the EIS might instead look at whether to clean up to 
background as required or whether instead to use far less protective standards that 
would leave much of the contamination not cleaned up.  This made no sense and 
created great consternation in the community. 
 
NASA tried to clear up the confusion by a letter to DTSC and statements at the 
InterAgency Work Group meeting, saying it was committed to the AOC and its 
requirement to background and to having any EIS limited to how to implement the 
cleanup to background.  But the original notice and some of the statements at the 
scoping meetings have left the community unsure of what NASA truly intends.   
 
NASA needs to clear the situation up by its response to scoping comments and narrow 
the scope to what is fully compliant with the AOC—no consideration of cleanup 
standards at all, as that has already been decided and is outside the power of NASA.  
There should be no implication that NASA is considering any option that would violate 
the AOC requirements of cleanup to background. 
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We presume the confusion was caused simply by a less-than-competent drafting of the 
original notice.  But it needs to be fixed now. 
 
The Two Potential Issues Proposed to be Examined in an EIS 
 
NEPA comes into play when there is a major federal agency decision contemplated.  A 
decision can only occur when the agency has the power to make the decision—in other 
words, when the proposed action is discretionary as opposed to being mandatory.  
Actions which are not discretionary do not bring NEPA into play.  The question at hand 
is whether the matters NASA proposes to examine in an EIS are within NASA’s 
discretion.  They aren’t, and thus should be dropped from the scope of any EIS. 

 
NASA proposed evaluating alternatives for two issues.  One is the cleanup standard.  
That should be abandoned entirely.  NASA has no discretion about the cleanup 
standard. 
 
First of all the AOC requires NASA to clean up to background.  NASA cannot pick 
another standard; it has no discretion. 
 
Secondly, the power to decide how much pollution NASA must clean up doesn’t rest 
with NASA, even were there no AOC.  NASA is just the party that caused the pollution; 
DTSC is the regulator, who decides what cleanup NASA must do.  Under the Resource 
Conservation and Recovery Act, State Superfund Act, and other hazardous waste laws, 
the authority to regulate hazardous materials and their cleanup has long been delegated 
to DTSC, and that authority covers the activities of NASA.   
 
NASA can’t do an EIS on how much of its pollution to leave near our neighborhoods 
because that decision is not NASA’s.  It must comply with the AOC, and it is DTSC in 
any case that decides.  NASA should abandon any thought of an EIS that examines 
cleanup standard alternatives. 
 
The question of whether, if an agency has discretion to choose a cleanup standard, it 
may in an EIS, in addition to evaluating standards that are within its power to adopt, 
also analyze one or more standards that are outside of its jurisdiction to carry out, is 
irrelevant to the matter at hand.  Here, the decision itself on what cleanup standard shall 
be employed is not NASA’s to make; it has no discretion on what cleanup standards 
shall be used; there is thus no discretionary NASA decision on the cleanup standard 
that would trigger NEPA. 
 
[We note that NASA hasn’t even designated the cleanup to background standard 
required by the AOC as the “preferred alternative” for its prospective EIS.  As we make 
completely clear here, we think an EIS on cleanup standards is outside NASA’s power, 
would be at variance with the AOC and an effort to abrogate the state’s regulatory 
power.  But if NASA bullheadedly were to proceed on such an unwise and prospectively 
illegal course, at minimum it must make the cleanup to background the preferred 
alternative.  Similarly, NASA strangely leaves out cleanup to rural residential/agricultural 
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or SB990 standards as alternatives, presumably because they are equivalent to cleanup 
to background, but without so specifying.  Again, we believe no NASA EIS on cleanup 
standards is appropriate, but if NASA intends to ignore widespread comments to that 
effect, it should make clear that these alternatives are subsumed in the background 
alternative.  But do not misrepresent this comment; we believe an EIS on cleanup 
standards should not occur, as the matter is outside NASA’s discretion and the AOC 
binds NASA.] 
 
In short, NASA has no discretion to pick a cleanup standard, no discretion to vary from 
the cleanup to background requirement of the AOC, and thus should drop any thought 
of an EIS that purports to evaluate what cleanup standard should be employed.     
 
The second issue NASA proposes to examine is whether to leave standing the buildings 
and test stands.  That also is not within NASA’s discretion.  DTSC must decide whether 
the buildings have to come down so the contamination beneath them can be tested, its 
spread determined, and cleanup undertaken.  It is hard to conceive that cleanup can 
occur without the buildings removed—that’s where the contamination largely occurred—
but it is DTSC’s to decide, not NASA.  No EIS is permissible on that issue either 
therefore, as it is not a federal agency decision, but rather is DTSC’s to decide. 
 
 
Historic Features and Endangered Species Considerations 
 
NASA has suggested at the scoping meetings that it may examine other issues in an 
EIS, such as matters related to whether there are historic features or Endangered 
Species matters.  However, these issues are also covered in the AOC and not 
discretionary to NASA and thus inappropriate for a NASA EIS.   
 
Cleanup to background is required unless there are Native American artifacts that could 
be damaged, and then the decision is up to DTSC—not NASA—whether to back off the 
background standard for that particular bit of contamination, and if so, by how much, 
with a requirement that it be the minimum amount necessary.  And the exception is only 
for Native American artifacts, not other features that someone might claim have some 
historic value (e.g., there is no exception to the cleanup to background standard for 
rocket test stands, even were someone to claim they have some historic benefit.)  Thus 
NASA has no discretion to decide that cleanup to background won’t occur at any 
location because of purported historic features.  The Native American artifact exception 
is in the hands of DTSC, not NASA, and no other exception exists and thus cleanup to 
background must be performed. 
 
Similarly, the Endangered Species Act matter is specified in the AOC, and NASA has 
no discretion to address the issue differently.  The exception to the cleanup to 
background requirement is limited and applies only to extent that the federal Fish and 
Wildlife Service issues a Biological Opinion with a determination that implementation of 
the cleanup action in any particular part of the NASA property “would violate Section 
7(a)(2) or Section 9 of the ESA, and no reasonable and prudent measures or 
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reasonable and prudent alternatives exist that would allow for the use of the specified 
cleanup standard in that portion of the site.”  That decision is wholly in the hands of Fish 
and Wildlife Service; NASA has no discretion to back off cleaning up any part of its 
property to background based on ESA considerations.   
 
Thus these matters are not subject to NASA NEPA review either. 
 
 
Conclusion 
 
NASA’s signing of the AOC in December was a watershed moment, ending years if not 
decades of recriminations, community frustration, and delays in finally providing 
protection for those who live beneath the site.  The surprise NASA notice that it was 
contemplating an EIS on cleanup standards and demolition alternatives caused 
consternation in the community.  This was particularly true when those matters are 
outside NASA’s discretion and when NASA is bound in the AOC to cleanup to 
background and to limiting any NEPA review to how to implement the cleanup to 
background, not whether to comply.   
 
NASA’s subsequent statements attempting to clarify the situation, reasserting that it 
recognizes it must cleanup to background and limit review to implementation of cleaning 
up background, have been helpful but have not put public anxiety fully to rest.  NASA 
needs now to, with not an iota of wiggle room, resolve the concern it has created in the 
community by formally narrowing the scope of any NEPA review to those matters that 
neither conflict with the AOC nor DTSC’s authority.  Consideration of alternatives to 
complying with the AOC requirement to clean up to background needs to be eliminated; 
the entire issue of what the cleanup standard should be is outside NASA’s discretion 
and should be dropped.  Furthermore, consideration of any implementation alternatives 
that are DTSC’s to decide should also be eliminated, which includes any review of 
whether to leave the buildings that stand atop potential contamination. 
 
We don’t believe that there in fact are matters discretionary to NASA that rise to the 
level of a NEPA review.   If any residual issues not associated with cleanup standards 
and DTSC’s cleanup implementation decisions remain, they are so minor as to not 
trigger NEPA. 
 
NASA needs to take immediate steps to repair public confidence in it that this frankly 
ineptly crafted notice created.   That requires a formal dropping of the EIS plan, or at 
minimum, dropping from any EIS consideration of what the cleanup standard should be 
and any issue related to implementing the cleanup that is DTSC’s to decide.  If any 
NEPA review, with the above limitations, proceeds, it should be done, as required by 
the AOC, in coordination with DTSC, which in practical terms would be a joint EIR/EIS 
with the state in the lead and NASA’s role restricted to those few matters that are in its 
discretion. 
 
The community has suffered long enough from NASA’s toxic pollution.  Full and 
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complete compliance with the entirety of the AOC – which NASA purports to be 
committed to – must now be demonstrated by clear and unequivocal action.  No EIS 
should be performed, as the major decisions about cleanup are not NASA’s to make.  At 
minimum, the scope of any NEPA review needs to be narrowed along the lines we have 
identified here. The people affected by this site deserve an end to mixed signals and 
confusion.  Carry out the AOC required cleanup to background, without further delay. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
September 19, 2011 
 
 
Mr. Allen Elliott 
Marshall Space Flight Center 
AS 01, Building 4494 
Huntsville, AL 35812 
 
Re:  Santa Susana Field Laboratory Scoping Comments [76 FR 39443] 
 
Dear Mr. Elliott: 
 
We appreciate the opportunity to submit comments in response to NASA’s Notice of Intent (NOI) regarding 
a possible Environmental Impact Statement (EIS) related to NASA’s portion of the Santa Susana Field 
Laboratory (SSFL).   
 
Physicians for Social Responsibility-Los Angeles (PSR-LA) is the Los Angeles chapter 
of the international physicians organization that won the Nobel Peace Prize in 1985 for its work on the 
nuclear threat.  PSR-LA represents over 4,000 physicians, health professionals, and concerned residents in 
Southern California, a number of whom live within five miles of SSFL. PSR-LA works to reduce public 
health threats, with a special focus on environmental toxins, and has been involved with the SSFL matter 
since at least 1979, working for a cleanup of the contamination at the site that would fully protect public 
health. 
 
We are concerned about the confusion created in the community by the poorly crafted NOI, which has led 
many to worry that NASA may be attempting to break out of its obligation under the recent Agreement on 
Consent (AOC) to clean up SSFL to background. NASA, recognizing the confusion it has created, has 
attempted to clarify matters in an August 9 letter to the California Department of Toxic Substances Control 
and in some public statements reaffirming its commitment to the AOC-required cleanup to background. We 
believe that NASA now needs to, in response to scoping comments, resolve the matter by either abandoning 
plans for an EIS on cleanup standards, a matter which is outside its discretion and thus doesn’t trigger the 
National Environmental Policy Act, or, if an EIS is to proceed, limits its scope, as required by the AOC, to 
those matters related to the implementation of the required cleanup to background which are indeed within 
NASA’s discretion. 
 
The AOC 
 
PSR-LA was and remains a strong supporter of the AOC that NASA entered into in December, 2010 with the 
DTSC. The AOC put to rest years of controversy in which NASA appeared to have been resisting cleaning 
up the contamination it created at the site. Two public comment periods were held on the proposed AOC, 
resulting in 1700 comments in the first period and 2000 in the second. The public support was remarkable—
approximately 99% of the comments were in favor of the AOC. When, in December, the AOC was formally 
executed and took effect, there was palpable joy in the affected communities that at long last the 
contamination would be fully remediated and the threats to their health eliminated. 
 
Over the years, various public health studies had identified potential impacts from the site’s pollution.  
Studies performed by the UCLA School of Public Health in the 1990s found significantly elevated death 
rates from key cancers among SSFL workers associated with their exposure to the chemicals at the rocket 
test stands. Reviews by the Los Angeles Cancer Registry found elevated urinary bladder cancers in the 
offsite population associated with proximity to SSFL. A review by the Tri-County Cancer Registry 
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similarly found elevated lung cancer rates in Ventura County associated with proximity to SSFL. A study for 
the federal Agency for Toxic Substances and Disease Registry (ATSDR) by Professor Hal Morgenstern found 
indications of elevated cancer incidence for a number of cancer types associated with distance to SSFL. And a 
large study for ATSDR by a team of University of California experts led by Professor Yoram Cohen found 
that releases from the hazardous materials employed in the rocket testing facilities at SSFL exposed offsite 
populations to excessive levels of these materials that could result in deleterious health effects.   
 
The AOC requires cleanup of NASA’s portion of SSFL to background. That standard is not optional; the 
AOC says the cleanup “shall” be to background. NASA thus has no discretion about cleanup standard; the 
cleanup to background is mandatory, and NASA’s role is solely ministerial, which does not trigger NEPA, 
which is limited to discretionary federal agency actions. 
 
There are a few special circumstances identified in the AOC that are potential exceptions to the cleanup to 
background requirement – detection limits, Native American artifacts, Endangered Species Act matters — but 
NASA is not the decision-maker about any of them. DTSC is to determine detection limits and approve any 
exception to the cleanup standard that involves Native American artifacts, and the Endangered Species Act 
decisions are in the hands of the Fish and Wildlife Service.   
 
Thus, NASA has no discretion to choose a cleanup standard—it is bound to cleanup to background by the 
AOC. Since NEPA is for discretionary federal agency actions, an EIS on which cleanup standard to employ is 
inappropriate. NASA has no discretion in the matter, and any implication that the scope of an EIS would 
include evaluating what cleanup standard will be employed needs to be remedied by narrowing the scope 
accordingly. 
 
This is, of course, already made clear in the AOC, which requires that a NEPA review, if any needs be 
performed, shall be limited to how to implement the cleanup to background required by the AOC, not whether 
to cleanup to background or to some other standard.  (AOC§4.2.1)  NASA acknowledges this requirement in 
its clarifying letter to DTSC, but even if it didn’t, it is part of the legally binding AOC and in consistent with 
NEPA’s limits to discretionary agency actions.   
 
Therefore, NASA should narrow the scope of any EIS to those matters that are within its discretion as to how 
to implement the required cleanup to background and drop any plan to consider a scope that includes what 
cleanup standard will be employed. However, virtually all of the major decisions about how to carry out the 
cleanup to background rest with DTSC, NASA’s regulator. It will determine mitigation measures such as 
replanting, dust abatement, alternative truck routes, covering of truck loads, etc. Only the relatively 
inconsequential decisions about which DTSC does not weigh in would remain as matters for NASA, and 
those don’t rise to the level that trigger NEPA, i.e., they are not major federal actions that can significantly 
impact the human environment. 
 
NASA has no discretion over the cleanup standard matter, and thus can’t do an EIS about it.1  Nor does it 
have discretion about the major aspects of how to implement the cleanup to background. The remaining 
matters that are within its discretion do not rise to the level of an EIS. 
 
Even Absent the AOC, It Is DTSC, Not NASA, That Decides Cleanup Standards for SSFL 
 
NASA is a Responsible Party (RP), and RPs don’t get to choose how much of their pollution they have to 
clean up. That is the responsibility of their regulator. In this case, that is DTSC. DTSC chooses the cleanup 
standard. That authority was delegated long ago to DTSC, and it covers regulation of federal entities such as 
NASA. NASA has long been under DTSC’s regulatory authority for cleanup of SSFL. There thus is no 
discretionary NASA action about choosing a cleanup standard, and it can’t do an EIS on that issue. 

                                                             
1 The issue is not whether, if the fundamental decision is within an agency’s discretion, it can, in addition to considering alternatives 
that are within its jurisdiction, analyze one or more additional alternatives that are not within its jurisdiction.   The fundamental agency 
action, however, that triggers the NEPA review must be a decision that is the agency’s to make.  Here, the decision on cleanup 
standard is not a NASA decision, as discussed herein.  NASA has no discretion to pick any cleanup standard.  It must clean up to 
background.  It therefore can’t do an EIS to decide a cleanup standard. 



 
The Building Demolition Issue 
 
NASA’s NOI proposed to consider two issues in an EIS: what the cleanup standard should be, and whether to 
demolish or leave in place various structures at the site such as buildings or rocket test standards. The first 
issue, as we have shown above, is outside NASA’s discretion and inappropriate for inclusion in an EIS and 
should be eliminated from the scope. The second issue is in large measure also not within NASA’s discretion, 
and to the extent it isn’t, should also be eliminated. 
 
The contamination at SSFL is centered to a significant degree around and beneath the buildings and test 
stands, because that is where the toxic materials were used and spilled, dumped, and otherwise released. To 
characterize the contamination will likely require the removal of those structures so that one can get at the soil 
beneath them to sample for the spread of the contamination. Additionally, cleanup will almost certainly 
require removal of the structures so one can get to the contaminated soil beneath them. 
 
However, that decision is not NASA’s to make. DTSC, as the regulator, is the decision-maker as to whether 
the buildings can somehow be left in place or must be removed so as to permit cleanup. As such, NASA has 
no discretion and inclusion of this issue in an EIS is inappropriate. The environmental implications of leaving 
the structures is DTSC’s to consider and then decide. This issue should also be dropped from any 
contemplated EIS. 
 
Conclusion 
 
NASA created tremendous relief in communities residing near its contaminated SSFL site when, after years 
of resisting cleanup, NASA executed a legally binding AOC to clean the site to background. Its recent NOI 
was so poorly crafted that significant confusion has resulted in the community as to whether NASA was 
trying to break out of the AOC requirement to clean up to background. NASA, recognizing the confusion it 
created, has attempted to clarify the matter by a letter to DTSC and various public statements to the effect that 
it remains committed to the AOC’s requirements of cleaning up to background and limiting any NEPA review 
to how to implement the required cleanup to background. 
 
PSR-LA urges NASA to now put the matter to rest once and for all by explicitly limiting the scope of any 
NEPA review to that which is discretionary to NASA. This would involve completely dropping any 
consideration of what the cleanup standard should be, as that is not within NASA’s discretion. It would drop 
any consideration of whether to leave the structures in place, as it is DTSC which must determine if the 
structures have to come down to permit site characterization and cleanup of the contamination beneath them.  
It would limit any review to that which is discretionary to NASA about how to implement the cleanup to 
background; but since virtually all of the major implementation decisions for the cleanup are DTSC’s, not 
those of NASA the RP, the residual discretionary matters do not rise to the level of an EIS. Should there be 
any federal environmental review, strictly limited as we say to that which is discretionary to NASA, it should 
be, as required in the AOC, coordinated with DTSC, preferably as a joint EIS/EIR in which NASA’s role is 
limited solely to that which is discretionary to it. 
 
Public health has long demanded the cleanup of the contamination that resulted from decades of poor 
practices by NASA. The AOCs were the breakthrough that so many people had worked so hard to obtain.  
NASA should do nothing that slows that process down or spreads any doubt about its full and complete 
compliance with the AOC, in its entirety, and in particular, the required cleanup to background. 
 
Sincerely, 

 
Denise Duffield 
Associate Director 



Comments by 
the Southern California Federation of Scientists 

in Response to 
NASA Request for Scoping Comments 

Santa Susana Field Laboratory 
September 19, 2011 

 
 

We attended one of the scoping meetings NASA conducted with regards its EIS proposal and 
observed that NASA has created tremendous confusion in the community about its cleanup 
intentions.  On the one hand, NASA has signed a binding Agreement on Consent requiring it to 
clean up to background and saying any NEPA review would be on how to carry out the required 
cleanup to background.  On the other hand, it issued a poorly drafted notice of intent to prepare 
an EIS that implied it would be considering instead using far weaker cleanup standards that 
would leave much of the contamination not remediated. 
 
NASA increased the confusion by subsequent conflicting statements made in writing and in 
public meetings.  NASA sent a letter to DTSC reaffirming its commitment to the AOC, its 
requirement to cleanup to background, and its provisions limiting any EIS to how to implement 
the cleanup to background, and promising to make crystal clear the commitments in that letter at 
the scoping meetings.  Nonetheless, at the scoping session we attended, the clarifying letter was 
not read, made available, nor even referenced, and no such clarification was provided.  However, 
at the public meeting a few weeks thereafter of the SSFL Inter-Agency Work Group meeting, on 
which SCFS serves,  NASA made unequivocal commitments to the cleanup to background 
required in the AOC and that the review would be limited to how to implement the cleanup to 
background. 
 
The community is understandably confused by these mixed messages.  Many wonder if NASA is 
speaking out of both sides of its mouth; if one hand doesn’t know what the other is doing; or if 
there is just incompetence at work.  Whatever the case, NASA must promptly rectify the 
situation, once and for all, by formally limiting any EIS—if one is even needed, which we 
doubt—to those matters that do not conflict with the AOC requirement of cleanup to 
background.  In short, NASA needs to eliminate from the scope of any environmental review any 
aspect regarding choosing a cleanup standard.  That standard was chosen already; NASA is 
bound to it in the AOC; and even if there were no AOC, it is not up to NASA to decide how 
much of the pollution for which it is responsible it will remediate—that power rests solely with 
DTSC, NASA’s long-time regulator.  As was repeatedly stated at the scoping session, NEPA is 
triggered when there is a discretionary agency action, and NASA has no discretion to choose a 
cleanup standard.  The EIS plan should be abandoned; or if one does any NEPA review, it must 
be strictly limited to how to carry out the required cleanup to background, with any hint of 
considering whether to do so eliminated.1 

                                                
1 We note that the NASA proposal does not even identify cleanup to background as the preferred 
alternative.  As indicated above, we believe the scope must be narrowed to eliminate any 
suggestion of considering cleanup alternatives at all, as background is mandatory and the cleanup 
standard is DTSC’s authority anyway.  But if you violate things, which we strongly oppose, at 
least cleanup to background must be the preferred alternative.  Similarly, we note the alternatives 
of cleaning up to rural residential/agricultural, as the site is zoned, and cleaning up to SB990 
standards, are not included.  Analysis may show that these are comparable to cleaning up to 
background, but, again, we oppose any effort that suggests considering not following the AOC, 
but if NASA insists on the contrary, at least the full range of alternatives should be considered.  
But to be crystal clear, we believe it inappropriate for NASA to conduct an EIS on what cleanup 
standard should be employed; that’s already been decided, and is not within NASA’s discretion. 



 
We discuss here some additional aspects of NASA’s proposal that seem to make little sense, 
from a scientific standpoint as well as in terms of compliance with the AOC. 
 
The AOC requires coordination of any federal environmental review, if one turns out to be 
needed at all, with DTSC’s CEQA review.  Yet NASA appears to have gone behind DTSC’s 
back in commencing this EIS process.  If there is to be any NEPA review, which we believe 
unnecessary, it must be limited to those few matters within NASA’s discretion, which does not 
include choice of a cleanup standard.  But if there is to be even that limited NEPA review, it 
needs to be coordinated with DTSC’s review, preferably as a joint EIR/EIS, with NASA’s role 
strictly limited to matters that are within its discretion. 
 
Instead, NASA suggested it would like to do an EIS on its own, and do its before the state can 
commence its EIR, with the not-too-subtle suggestion that DTSC would adopt the findings of the 
EIS.  This gets matters completely backwards.  It is DTSC that is the decisionmaker on all 
aspects of the cleanup; NASA is merely the polluter that must carry out the orders given it by 
DTSC.  If there is to be any NEPA, it should occur after the CEQA review, certainly not before 
it.  The NASA scheduling proposal creates the impression of an attempt to pre-empt and obstruct 
the state. 
 
The excuse NASA gave at the scoping meeting for wanting to start its EIS now was that the state 
EIR would not commence for another year or so and NASA wanted to get its done quickly and 
first.  This of course makes no sense, because the state EIR schedule is set for good reason, as 
discussed below. 
 
The NASA suggested schedule makes no sense from fundamental technical principles.  The state 
CEQA review is not to be undertaken yet because the critical site characterization data are not 
yet complete.  DTSC has identified large data gaps in the existing sampling data that must be 
filled before any environmental analysis can take place.  Background data do not yet exist.  
Statistical tests have not yet been chosen.  Detection limits are in the process of being worked 
out.  Significant areas in NASA’s part of the property do not yet have measurements made.  
Additional data are required regarding the groundwater contamination and fate and transport.  
All of these matters are subject to DTSC’s orders and determination.  It is DTSC that will 
establish background, the statistical tests to be employed, the detection limits, and where more 
samples need to be taken.  None of that has been done yet.  
 
The state can’t do its EIR—and NASA couldn’t do an EIS, if one were legitimate—until those 
data are acquired, vetted, and approved.  No EIS is possible now, even if the scope were within 
legal bounds, which it isn’t. 
 
The NASA proposed schedule suggests it intends to perform an EIS without the required 
scientific data in hand—i.e., that it knows precisely what conclusion it wishes to reach, and the 
science be damned.  This is unacceptable.   
 
Similarly, NASA’s suggestion that the EIS address whether to dismantle or leaving in place 
rocket test stands and buildings makes no technical sense.  Much of the contamination is under 
those structures.  It was years of sloppy operations by NASA at those test stands and in those 
support buildings that resulted in the pollution, and the structures are going to have to come 
down in order for sampling to occur beneath them and cleanup to be done.  The AOC requires 
cleanup to background.  Whatever is above background at these structures will have to be 
characterized and remediated.  NASA has no choice in the matter.   And in any case it is DTSC, 
not NASA, that would be decisionmaker about whether the buildings must come down so that 
characterization and cleanup can occur.    
 



Conclusion 
 
NASA should drop all plans to conduct an EIS about what cleanup standard should be employed.  
It should furthermore drop from any EIS consideration of leaving the buildings standing, unless 
DTSC were to first approve that as not interfering with the cleanup.  Most importantly, NASA 
should take no steps whatsoever that are inconsistent with the AOC’s requirement of a cleanup to 
background and limitation on NEPA to how to implement the cleanup to background, not 
whether to do so. 
 
There have been too many games played by NASA over the years about the cleanup.  The AOC 
was to put an end to that.  Clarify, with no wiggle room, that there will be no effort to even 
suggest consideration of cleaning up to a lesser standard. 
 
 
 
       Sheldon C. Plotkin, Ph.D., P.E. 
       Executive Board 
       Southern California Federation of Scientists 
 

 



Susana Knolls Homeowners Association 
1409 Kuehner Dr. #5 
Simi Valley, CA 93063 

 
   
September 19, 2011 
  
  
Mr. Allen Elliott 
Marshall Space Flight Center 
AS-01 Building 4494 
Huntsville, AL. 35812 
 
RE: Comments on the SSFL EIS Scoping 
 
Dear Mr. Elliott: 
  
Our board and members of our community are very disturbed by your proposal to prepare an 
Environmental Impact Statement (EIS) to consider violating the Agreement on Consent (AOC) 
that your agency signed with California just last December.  The AOC requires NASA to clean 
up to background—to clean up all of the toxic mess it made.  Instead of living up to this legally 
binding agreement and working diligently to carry it out, NASA now proposes an EIS to look at a 
range of alternatives to cleaning the site up to background, all of which would break the AOC and 
would leave far more contamination near us.  We question why you are looking at alternatives 
when the AOC, which your agency signed, clearly states the cleanup will be to background, and 
we vehemently oppose any alternative plans.  Live up to the AOC, fully and completely, and drop 
all plans to consider a lesser cleanup that would violate the AOC. 
 
The Susana Knolls Homeowners Association represents homeowners who live right beneath the 
Santa Susana Field Lab.  After many years of hard work to see the Santa Susana Field Lab finally 
get cleaned up, we were thrilled to see NASA sign the AOC, which are legally binding 
agreements with the State of California.  It was our understanding that NASA would stand behind 
its commitment to clean to background, all contamination NASA had created that can be 
detected.    
  
Now it appears NASA is contemplating breaching this cleanup agreement with this request for 
comment for an EIS to explore a range of alternatives to complying with the AOC-required 
cleanup to background.  The NASA-signed AOC binds your agency to clean up to background. 
 
The AOC furthermore limits any NEPA review to HOW to clean up to background, not IF it will 
clean up to background.  
 
NASA should be working with the DTSC to come together with decisions on coordinating any 
environmental reviews, as required by the AOC, not just acting unilaterally, and at variance with 
the AOC. 



  
These actions by your agency send a message to this community that NASA doesn't keep its 
commitments-- not only to the State of California but the thousands of families that live below 
this site.  The message seems to be NASA does not care and plans on leaving most of the toxic 
mess that NASA created in and on the ground by using less protective cleanup standards than it 
promised and is legally bound to employ. 
 
Your agency has repeatedly stated to the public that there are no plans to break out of the AOC 
that you signed with the state but this action shows that those are just words and NASA will do 
whatever it can to walk away from the toxic mess after many years of rocket testing. 
  
We urge you to take the responsible action and live up to the commitment your agency made 
when it signed the AOC to clean up to background.  This community would like to remind NASA 
that you are the polluter and polluters don't get to decide how much of the pollution they created 
will be cleaned up.  As we all know if that were the case NASA and other polluters would just 
simply say we're done and walk away and that is exactly what you are telling this community.   
 
You therefore don’t have the power to decide how much of the pollution you created you will 
have to clean up.  That is the authority of DTSC, your regulator.  It is our understanding that 
EIS’s are only to be done when there is a major discretionary action by the agency doing the EIS 
that can significantly affect the environment.  How much pollution you have to clean up is not 
your decision to make – and thus an EIS is completely inappropriate and a misuse of the National 
Environmental Policy Act to try to get out of a legally binding AOC you signed.  Stop it.  Drop 
the EIS plan and start complying fully, completely, and without games with the AOC. 
 
If you refuse to drop the EIS, then you must limit its scope to matters that are within your 
discretion.  You propose two issues to examine in an EIS:  (1) whether to tear down structures at 
the site or keep them standing, and (2) what the cleanup standard should be.  You have no power 
over the second issue.  The AOC specifies the cleanup standard, and even if didn’t, as indicated 
above, it is DTSC that determines the cleanup standard, not NASA, the polluter.  So, if you insist 
on an EIS, limit its scope to the first issue, whether to take down or leave the buildings standing, 
and only to the extent that DTSC says leaving them wouldn’t interfere with cleaning up the 
horrible mess of hazardous materials you spilled at those locations.  Drop from the scope any 
consideration of cleanup standards, a matter which isn’t yours to decide and which would violate 
the AOC. 
 
Alternatively, if you insist on an EIS, rigorously limit its scope to what the AOC requires you to 
limit it to:  HOW to implement the cleanup to background required in the AOC, not WHETHER 
you will clean up to background and certainly not WHETHER you will use some standard that 
would leave more pollution here.   
 
START COMPLYING COMPLETELY WITH THE AOC YOU SIGNED IN DECEMBER. 
  
We have been harmed and many in our community have long term health problems.  We have 
suffered long enough and now expect NASA to do the right thing and live up to the commitment 
made when you signed the AOC and clean up to background. 
  
Sincerely, 
 
Marie Mason 
Vice President Susana Knolls Homeowners Association  



  
 
          September 19, 2011 
 
Mr. Allen Elliott 
SSFL Project Director 
NASA 
MSFC AS01 
Building 4494 
Huntsville, AL 35812 
 
 by email to:  msfc-ssfl-eis@mail.nasa.gov 
 
 Re:  SSFL NOI, 76 FR 39443 

 
 
Dear Mr. Elliott, 
 
Thank you for the opportunity to comment on the Notice of Intent (NOI) to conduct scoping and prepare 
an Environmental Impact Statement (EIS) for Demolition and Environmental Cleanup Activities for the 
NASA administered portion of the Santa Susana Field Laboratory (SSFL) in Ventura County, California. 
 
In December, NASA and the Department of Energy (DOE) signed, to great public acclaim, historic 
Agreements on Consent (AOC) with the California Department of Toxic Substances Control (DTSC) 
ending years of controversy over cleanup of contamination at SSFL.  The AOCs bound DOE and NASA 
to clean up their portions of the site to background, with certain specified exceptions.  
 
The NASA AOC binds NASA to a cleanup to background (§2.1): 
 

The cleanup of soils at the Site shall result in the end state of the Site after cleanup to be 
consistent with “background.”  That is, at the completion of the cleanup, no contaminants 
shall remain in the soil above local background levels….All response actions taken 
pursuant to this Order shall be performed so as to accomplish this objective…. 

 
The AOC limits any NEPA review to how to clean up to background, not whether to do so (§4.2.1):  
 

NASA shall make its specific decisions on how to conduct the cleanup to background 
defined in this Agreement in accordance with the requirements of [NEPA].  
        (emphasis added) 
 

The AOC also requires NASA to coordinate any environmental review with DTSC (§4.3): 
 

DTSC and NASA shall work to coordinate the CEQA and NEPA processes. 
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In light of these and other provisions of the AOC, NASA created some measure of confusion in the 
community when, on July 6 NASA issued the above-referenced NOI.  The NOI suggested that an EIS 
would be prepared to consider alternatives regarding dismantling structures at the site—a matter for 
which NASA has some discretion, so long as such action doesn’t interfere with toxic cleanup 
requirements, which are solely the discretion of DTSC.  But the NASA notice also appeared to suggest 
that, in addition, NASA may consider whether it could employ less protective cleanup standards, a matter 
about which it has no discretion (and not just because of the AOC, as explained below).   
 
The NOI, if not appropriately clarified and narrowed, could thus be read as contrary to the AOC, which is 
a legally binding and enforceable agreement with the state. We suggest that any such conflict is 
unnecessary and could be avoided. The AOC requires cleanup to background and explicitly bars the lesser 
standards. Furthermore, the AOC limits an EIS to how to carry out the cleanup to background, not 
whether to do so; and requires coordination with the state of any NEPA and CEQA processes.  We trust 
this confusion was simply due to overly ambitious drafting of the NOI and in no way meant to set up a 
process that could conflict with the AOC.   
 
Additionally, we note that even if the AOC did not exist, NASA does not have discretion to choose the 
standard for cleanup of the chemical contamination at SSFL, and thus no authority to conduct an analysis 
purporting to choose among alternative cleanup levels.  The DTSC, under its long-ago delegated 
Resource Conservation and Recovery Act (RCRA) authority, directs the cleanup of the chemical 
contamination at NASA’s part of SSFL. Such authority includes direct regulatory control over federal 
agencies operating in the state.1  DTSC determines the bounds and specific requirements of the cleanup 
and as such, NASA must comply with DTSC’s cleanup directives.  Indeed, in the AOC NASA agrees to 
do precisely that, waiving any claims that it need not comply.  Indeed, we look forward to participating in 
and assisting with NASA’s examination of alternatives as to how it will implement the cleanup to 
background.   
 
Recognizing the confusion and concern caused by the lack of clarity in the NOI, NASA sent a letter to 
DTSC on August 9, clarifying that NASA remains fully committed to the AOC and its requirement of 
cleanup to background and acknowledging that, as the AOC requires, any NEPA review consist of how to 
implement the cleanup to background required by the AOC.  This clarification was a positive step. Any 
lingering doubts in the community regarding NASA’s commitment to clean up to background and fully 
comply with the AOC can now be put completely to rest in the scoping decision.  We therefore 
respectfully urge that NASA, in response to the scoping comments, reaffirm its commitment to comply 
with the AOC and state regulatory authority, as specified below. 

                                                
1 See, The Federal Facilities Compliance Act of 1992, PL 102–386, October 6, 1992, 106 Stat 1505, 
codified at 42 U.S.C. §§ 6961 et seq. 
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Recommendations 
 
We recommend that NASA narrow the scope of its environmental analysis to the decisions about which it 
has discretion and which do not violate the AOC, i.e. the dismantlement of structures at the site (to the 
extent your regulator DTSC decides such alternatives would not interfere with the cleanup of toxic 
contamination at, around, or beneath them) and/or the implementation of the cleanup to background (to 
the extent those implementation decisions are not the purview of DTSC as your regulator).  NASA should 
clarify that any review will not include consideration of whether to comply with the AOC’s requirement 
of cleanup to background but will be restricted, as required by the AOC, to how to do so. 
  
We do not here address whether the matters that are within NASA’s discretion rise to the level of an EIS.  
However, should NASA proceed with an environmental review on those discretionary decisions that are 
within its power to make, we urge that NASA fully coordinate any such review with DTSC, as the AOC 
requires.  This could be done via a joint state/federal environmental document, with the state in the lead.  
 
Thank you for your attention to these matters and please do not hesitate to contact us if you have any 
questions.  
 
 
       Sincerely, 
 
 
       /s/ 
 
       Geoffrey H. Fettus 
       Senior Project Attorney 
       Natural Resources Defense Council 
 
 
       /s/ 
 
       Daniel Hirsch 
       President 
       Committee to Bridge the Gap  



	  

	  

September 17, 2011 

To: NASA 

Re: Scoping of the EIS 

Teens Against Toxins, the youth led non-profit organization dedicated to community 
awareness and cleanup of the SSFL site, is writing to inform you of our strong 
opposition to conducting an EIS which examines cleanup options.  Both the AOC you 
signed in December of last year, and the letter written by Alan Elliot to Debbie Raphael 
dated August 9th of 2011, communicated to those of us who live near the site your 
binding agreement for an SSFL clean up to background.   

Further, NASA's vision statement reads, “To reach for new heights and reveal the 
unknown so that what we do and learn will benefit all humankind.”  How can you 
claim strive to “benefit humankind” while conducting scoping meetings showing slides 
and posters of cleanup options ranging from complying with the agreed to standard 
(background) to breaking it and leaving far more contamination behind?  Drop this 
effort to considering breaking your binding agreement.  

As you are aware, the AOC specifies any EIS conducted must be limited to how to 
implement the required clean up to background not whether to. An EIS should only be 
conducted when there is a discretionary federal action that can significantly affect the 
“human environment”, and the issue of the cleanup standard is not a discretionary 
action.   

At the SSFL workgroup meeting on September 8th, Rick Brausch of the DTSC, 
criticized NASA’s lack of coordination with the state. He asked that any EIS should be 
coordinated with the state and be a joint EIR/EIS review.  NASA did not inform the 
DTSC of their plan. Instead you acted on own and have made this process far more 
upsetting and confusing to the local residents than it should be. 

With respect to whether or not to keep the rocket launch pads, it is ludicrous to 
discuss this until it is determined whether or not the cleanup can occur with them 
still in place.  Our concern is public health. 



With respect to Native American artifacts, and endangered plant and animal species, 
those areas are already covered in the AOC. In terms of truck travel, the only 
organization that should be reviewing this topic is the DTSC. 

In conclusion, be aware that the youth of Los Angeles implore you to do the morally 
correct action – clean up SSFL to background as you agreed to do.  

Do it correctly. Do it now.  

 

 

Sincerely, 

 

Teens Against Toxins 

teensagainsttoxins@gmail.com 

 

 

 

 

 

 



 

 
Peter Zorba, Merrilee Fellows and Allen Elliott                                                                                    9/19/2011 
National Aeronautics and Space Administration (NASA)                                                                                              (Via Electronic Mail) 

ACME (Aerospace Contamination Museum of Education) Comments – Environmental Impact Statement 

 
 
Below are ACME comments on the Environmental Impact Statement (EIS) under the 
National Environmental Policy Act (NEPA) – Santa Susana Field Laboratory (SSFL) – 
Ventura County, California. 
 
As listed in the Federal Register, the above stated document calls for “Environmental 
Cleanup Alternatives” which is in violation of the December 2010 Administrative Order of 
Consent (AOC) with the Department of Toxic Substances Control (DTSC) signed by NASA 
that calls for no other alternative but to clean the SSFL to Background. This needs to be 
reflected in the final document as we look forward to a proper cleanup of the NASA 
portion of the site.  
 
This site is the headwaters to the Los Angeles River (LAR) and to offer cleanup alternatives 
less than what is already in place could have negative impacts on theses waterways that 
are being developed for public use. 
 
Thank you in advance for the consideration of my comments, looking forward to future 
NASA collaborations to Ensure a Proper Cleanup of the Santa Susana Field Laboratory, 
it’s Related Facilities and the Surrounding Communities. 
 
 
William Preston Bowling - Founder/Director 
ACME (Aerospace Contamination Museum of Education) 
P.O. Box 1636,  
Topanga Canyon,  
California 90290 http://www.acmela.org/  
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From: Anthony A. Zepeda, Esq. 
 24342 Friar Street 
 Woodland Hills, CA 91367 
 aazepeda@gmail.com 
 
To: Allen Elliott 
 SSFL Project Director, NASA 
 MSFC AS01 
 Building 4494 
 Huntsville, AL 35812 
 
Re: National Aeronautics and Space Administration (NASA) Notice of Intent to Conduct 
 Scoping and Prepare an Environmental Impact Statement (EIS) for Demolition and 
 Environmental Cleanup Activities for the NASA Administered Portion of the Santa 
 Susana Field Laboratory (SSFL), Ventura County, California 
 
11-058; 78 Federal Register 39443-4 
 
Sent via e-mail to: msfc-ssfl-eis@mail.nasa.gov 
 

September 19, 2011 
 
Dear Mr. Elliot: 
 
 Please accept my comments regarding NASA’s Notice of Intent (NOI) to conduct 
scoping and prepare an EIS for demolition and environmental cleanup activities.    
 

Abstract 
 
 NASA entered into a binding Agreement on Consent (AOC) with its regulator, the 
California Department of Toxic Substances Control (DTSC), in December 2010 to clean up the 
NASA-controlled portions of SSFL to background.  The AOC furthermore establishes that any 
National Environmental Policy Act (NEPA) review is properly limited to how to implement the 
required cleanup to background. 
 
 Nonetheless, NASA has issued a NOI and request for comments on the scope of such a 
review, purporting to propose that its scope be not on HOW to carry out the cleanup to 
background but WHETHER to do so and whether instead to use a standard that is far less 
protective.  
 
 It is unclear if this was just a poorly crafted NOI, or whether middle-level personnel at 
NASA are trying to sabotage the AOC executed in December.  It is troubling, for example, that 
the NOI was issued apparently without coordination with or even notice to DTSC, in violation of 
the AOC’s requirement that any NEPA review be coordinated with DTSC’s CEQA review.  
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 Whatever the story behind its issuance, the NOI’s proposed scope represents a 
fundamental misunderstanding of NEPA.  NEPA is triggered when there is a discretionary major 
federal action by the agency proposing to do the EIS, where that action can significantly affect 
the human environment.  Thus the action must be (1) discretionary, (2) major, (3) federal, (4) by 
the agency proposing to do the EIS, and (5) can significantly affect the human environment. 
 
 As indicated below, those requirements are not met in this case, and NASA is therefore 
requesting public comment on actions it has no legal authority to undertake.  Most importantly, 
the decision as to what will be the cleanup standard for the portion of SSFL that NASA polluted 
is not NASA’s to make, nor indeed, that of any federal entity.  NASA is merely a Responsible 
Party (RP)—i.e., the polluter.  The decision as to which cleanup standard shall be applied to 
NASA and SSFL rests with DTSC, NASA’s regulator.  For NASA, the polluter, to contend that 
it can disregard the clear authority of DTSC, its regulator, appears to defy statute and the AOC 
and certainly defies common sense.   
 
 The authority to regulate the cleanup of hazardous contamination was long ago delegated 
to DTSC by the Resource Conservation and Recovery Act (RCRA), which applies to pollution 
by federal agencies such as NASA, and includes a waiver of sovereign immunity.  DTSC has 
additional powers to regulate hazardous waste cleanup, for example, under the state Superfund 
laws.  Indeed, in the AOC NASA acknowledges DTSC’s regulatory authority, and waives any 
defenses to the contrary.  In short, NASA is not the decision-maker on cleanup standards for the 
pollution it created, and simply doesn’t have legal authority to conduct an EIS leading to a 
Record of Decision (ROD) as to what cleanup standard should apply.  It has no legal authority to 
make such a decision, and any attempt to pretend otherwise is a direct effort at usurpation of the 
state’s authority in this matter. 
 
 In other words, NASA is the perpetrator of the environmental offense, polluting soil and 
water, and DTSC is the law enforcement entity responsible for determining what NASA must do 
in light of the damage it has created.  The offender does not get to pick what it must do in 
restitution nor what it must do to come into compliance with ongoing requirements.  The 
speeding driver does not get to choose the speed limit. 
 
 Moreover, the AOC explicitly requires cleanup to background, and NASA consented in a 
binding, legally enforceable contract to comply with that requirement.  NASA has no discretion 
whatsoever to consider not complying; no discretion to consider cleaning up to a lesser standard; 
and thus NEPA is not triggered.  The NOI thus appears to be an attempt to misuse NEPA to 
undermine the AOC and usurp the state’s authority; this must not be tolerated.  Therefore, NASA 
may not only be acting outside its legal authority, it may also be in breach of a binding contract 
with the State of California. 
 
 NASA must markedly narrow the scope of any NEPA review to that which is compliant 
with the AOC and which addresses decisions which in fact are NASA’s to make, i.e., which are 
within its discretion.  This memo analyzes what is and is not within NASA’s discretion and 
concludes that the few decisions which are NASA’s to make rather than those of its regulator, 
DTSC, are so minor as to not rise to the level of triggering an EIS.  As indicated above, NEPA is 
only triggered for major federal actions, ones which can significantly affect the human 
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environment.  The major cleanup decisions which can significantly affect the environment are 
not NASA’s to make, but DTSC’s; the few decisions which are NASA’s are relatively trivial, for 
which no EIS would apply. 
 
 NASA must respond to this and other scoping comments by dropping any consideration 
of cleanup standards—they are outside its discretion and a cleanup standard other than 
background would breach the AOC.  Any consideration of whether to not dismantle the 
structures at the site must await DTSC’s determination whether they have to be dismantled in 
order to perform characterization and cleanup of the associated toxic contamination.    The 
remaining decision, if DTSC were to determine that environmental characterization and 
remediation would not be interfered with by keeping the structures, is so minor as to not trigger 
NEPA. 
 

Analysis of the Proposed EIS 
 
 The controversy surrounding the cleanup of SSFL has been a long and protracted one, 
extending back two decades or more.  After years of efforts by the affected community, historic 
AOCs were executed, one between NASA and DTSC, the other between the Department of 
Energy (DOE) and DTSC, covering the NASA and DOE portions of SSFL.  NASA and DOE are 
two of the three parties responsible for the contamination at the site (the Responsible Parties or 
RPs.)1  
 
 SSFL is divided into four operational areas—Areas I, II, III, and IV—plus two buffer 
zones, northern and southern.  NASA controls all of Area II and part of Area I, and the 
contamination associated with these NASA lands is what is at issue here.  
 
 For decades, NASA activities caused widespread contamination of soil, surface water, 
and groundwater, as well as hazardous releases into the air.  That toxic legacy needs to be 
remediated.  Large numbers of people live below the site (SSFL is located near the top of the 
Simi Hills/Santa Susana Mountains, so contaminants tend to migrate downward toward the 
populated areas beneath the facility). 
 
1. Authority over Hazardous Material Has Long Been Delegated to California 
 
 Federal agencies such as NASA must comply with RCRA, and EPA has delegated to 
DTSC the authority to carry out RCRA within the state, including the power over federal 
agencies such as NASA.2  Other state hazardous waste laws, such as State Superfund, similarly 
have such delegation and power. 

                                                 
1 The third RP is The Boeing Company, which has yet to enter into a similar agreement for the 
remaining portions of SSFL that it controls. 
2 NEPA does not apply to RCRA actions, even when there is no delegation of RCRA authority to 
a state and EPA is thus the regulator.  See, e.g., Alabama ex rel. Siegelman v. EPA, 911 F.2d 
499, 504 (11th Cir. 1990); see also 40CFR124.9(b)(6).   
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 Indeed, for decades, and continuing to this day, the regulation of the use and cleanup of 
the hazardous materials employed and spilled by NASA has been conducted by state regulators, 
primarily DTSC.  DTSC was and is the decision-maker regarding the cleanup of these hazardous 
materials that were irresponsibly handled by NASA.   
 
 DTSC routinely orders NASA to, for example, take soil samples in specified locations to 
characterize the contamination; perform treatment studies of potential alternative treatment 
technologies; undertake interim measures to remove contaminants; and eventually undertake the 
permanent remediation measures based on cleanup standards determined by DTSC.  NASA has 
no discretion in the selection of cleanup standards; it is merely an RP taking direction from its 
regulator, who is the decision-maker. 
 
2. 2007 Consent Order 
  
 In 2007, the RPs, including NASA, entered into a Consent Order with DTSC pursuant to 
DTSC’s statutory power to regulate hazardous materials.3 The Consent Order recognized 
DTSC’s regulatory authority and committed the RPs to the cleanup of chemical contamination in 
the surficial operating unit (e.g., soil) and the groundwater operating unit.  The RPs were to 
perform characterization and investigation work under DTSC direction to determine the extent 
and location of contamination, and then remediate the contamination pursuant to DTSC 
decisions and orders about cleanup standards that would have to be met.  As indicated above, the 
Consent Order acknowledges that these decisions are DTSC’s to make and consents to 
complying with them. 
 
3. 2011 Administrative Order on Consent (AOC) 
 
 After two rounds of public comment, which resulted in approximately 3700 comments in 
strong support (and only a handful, about 1%, that were critical), NASA and DTSC formally 
executed the AOC.4  The AOC keeps in place the 2007 Consent Order but adds specific 
requirements for carrying out the cleanup.  Most particularly, it requires cleanup of soil to 

                                                                                                                                                             
I understand that at one of the scoping meetings, a NASA representative conceded that NEPA 
did not apply to RCRA and CERCLA actions, but then attempted to imply that the AOC was not 
consistent with RCRA or CERCLA, mentioning in particular the determination in the AOC that 
no detailed risk assessment was needed.  But that determination was made because of the finding 
from an initial risk assessment that background at SSFL exceeded the upper end of the 
acceptable RCRA/CERCLA risk range and thus no detailed risk assessment could result in a 
cleanup standard other than background.  See the response to comments document responding to 
public comments on the draft AIP and AOC.  But in any case it is not up to the RP to determine 
whether its regulator is following RCRA or state Superfund requirements; that is up to the state 
agency.  Furthermore, NASA, as an RP, has no authority to somehow take away from the state 
its jurisdiction over cleanup of hazardous materials  The authority to decide on cleanup 
standards, be it derived from RCRA, state Superfund, or otherwise, resides with the state and 
does not reside with the RP. 
3 A copy of the 2007 Consent Order is attached hereto. 
4 A copy of the 2011 AOC is attached as well. 
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background, with certain specified exceptions for Endangered Species Act determinations by the 
Fish and Wildlife Service and Native American artifacts.  The cleanup to background is not 
optional; it is not, as NASA suggested in the scoping hearings, a “default alternative”; it is a 
mandatory and legally binding requirement.    NASA’s regulator, DTSC, has determined this to 
be the appropriate cleanup, and NASA has, in the AOC, contractually agreed to this level of 
required cleanup. Therefore, the NOI recently issued is puzzling, and in breach of the AOC, and 
usurps DTSC’s authority generally. 
 
 The AOC has several sections of particular interest to the discussion at hand: 
 

The end state after cleanup of Areas I and II of the site administered by NASA 
will be background (i.e., at the completion of the cleanup, no contaminants will 
remain in the soil above local background levels), subject to [specified 
exceptions].  
         
    (AOC Appendix B, p. 1, emphasis added.) 
 
The cleanup of soils at the Site shall result in the end state of the Site after 
cleanup to be consistent with “background.” That is, at the completion of the 
cleanup, no contaminants shall remain in the soil above local background levels, 
with the exception of the exercise of the exemptions that are specifically 
expressed in the AIP. All response actions taken pursuant to this Order shall be 
performed so as to accomplish this objective, in full compliance with the terms 
and conditions detailed in the AIP, and in accordance with workplans that have 
been submitted to and approved by DTSC. 

 
    (AOC §2.0 “Work to be Performed,”  emphasis added.) 
 
 Note the operable terms are “will” and “shall,” not “may.”  There is no discretion 
permitted.  Cleanup shall be to background.   
 
 And NEPA is triggered only by discretionary major federal actions.  As indicated 
throughout, NASA has no discretion to choose a cleanup standard or to not cleanup to 
background.  This is recognized elsewhere in the AOC, which says,  
 

NASA shall make its specific decisions on how to conduct the cleanup to 
background defined in this Agreement in accordance with the requirements of 
the National Environmental Policy Act of 1969 (NEPA), as amended (42 U.S.C. 
4321 et seq.) 

 
      (AOC §4.2.1., emphasis added.) 
 
 NASA does not have NEPA authority to review whether to conduct cleanup to 
background, only how to carry it out (and only to the extent such decisions are not those of 
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DTSC, the regulator.)5  The NOI, however, goes far beyond those limits, and the scope must be 
narrowed to be in conformance with them, as well as with federal law and the AOC. 
 
 The AOC, throughout, recognizes that it is DTSC which is the decision-maker.  Section 
5.3 makes clear that every workplan, report, specification, or schedule must be approved by 
DTSC and cannot proceed unless DTSC decides to approve it.6  Section 5.18.1 establishes 
penalties should NASA fail to comply with any of the requirements of the AOC or directions of 
DTSC.  Furthermore, Section 5.19.1 waives any right NASA might have to claim it need not 
comply or that DTSC cannot enforce its requirements: “NASA expressly agrees that DTSC has 
the authority to enforce the terms of this Order. At no time during any informal, formal, or 
judicial resolution of any dispute arising under this Order shall NASA contend that DTSC does 
not possess such legal authority. Nor shall NASA initiate a separate challenge to such legal 
authority in state or federal court.” 
 
 Thus, NASA has no discretion to select a cleanup standard.  It is bound by the AOC to 
cleanup to background.  But even were there no AOC, the decision on a cleanup standard is in 
the hands of DTSC, not NASA.  There is no federal discretionary agency action on choosing a 
cleanup standard for SSFL, and NEPA is not triggered to analyze alternatives for such a 
decision. 
 
4. NEPA and Nondiscretionary Agency Actions 
 
 As indicated earlier, NEPA is triggered when there is a discretionary major federal action 
by the agency proposing to do the EIS, where that action can significantly affect the human 
environment.  Thus the action must be (1) discretionary, (2) major, (3) federal, (4) by the agency 
proposing to do the EIS, and (5) can significantly affect the human environment. 
 
 The core for this analysis is whether choice of a cleanup standard is within NASA’s 
discretion.  It clearly is not.  And NEPA is not triggered by nondiscretionary actions. 
 
 As Daniel R. Mandelker notes in NEPA Law and Litig. § 8:24 (2011): 
 
Chapter 8. The Threshold Question: Must an Environmental Impact Statement Be Prepared? V. 
Is There an "Action"?7 

 

                                                 
5 For example, if DTSC determines that two alternative methods are acceptable for dust 
abatement, NASA could choose between the two.  But if DTSC said one was unacceptable, 
NASA would not have discretion to choose it. 
6 It is important to note that NASA’s obligations under the AOC are completely independent of 
SB990, the law currently under appeal, and that the court proceedings related to SB990 have no 
effect on NASA’s obligations under the AOC.  NASA consented in the AOC to clean up to 
background and that commitment is binding.  Furthermore, as indicated herein, even were the 
AOC or SB990 not to exist, the decision as to what cleanup level to apply rests with DTSC, not 
NASA, and only discretionary federal agency actions are subject to NEPA.   
7 Mandelker footnotes not included here. 
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§ 8:24. Nondiscretionary action 
 
In most cases in which a claim is made that NEPA applies to an agency's action, 
the agency has exercised its discretion in deciding whether it should undertake the 
action. A clear example is a decision to issue a permit or to provide financial 
assistance to a non-federal entity. Cases arise, however, in which the agency 
action does not require the exercise of discretion but is the exercise of a 
nondiscretionary duty or obligation. A question then arises whether NEPA applies 
to this nondiscretionary action. 
 
The courts have concluded that NEPA does not apply. State of South Dakota v. 
Andrus is a leading early case. In this case, the Department of Interior issued a 
mineral patent for mining claims in a national forest. The court noted that the 
issuance of a mineral patent was a ministerial act and held that ministerial acts by 
federal agencies did not come within NEPA: 
 
Reasoning that the primary purpose of the impact statement is to aid agency 
decision-making, courts have indicated that nondiscretionary acts should be 
exempt from the requirement. 

 
 Mandelker similarly cites to Milo Community Hospital v. Weinberger, (1975) 525 F.2d 
144.  In Milo, a federal agency terminated the status of a hospital as a provider of medical 
services because of various violations of national fire protection and life safety codes. 
Termination was required by statute, and, “The court held that an impact statement was not 
required, noting that the agency was under a statutory duty to terminate the hospital.” 

 
 In response to questions at the scoping meetings, NASA’s Allen Elliott made a vague 
reference to unspecified guidance by the Council on Environmental Quality (CEQ) that he 
described as allowoing in a NEPA review the consideration of alternatives that may be outside of 
the jurisdiction of the agency doing the EIS.  This is a red herring. 
 
 If a federal agency, for example, is considering whether to build a dam and, if so, where 
to site it, and most of the alternative sites are within its sole jurisdiction to approve but one may 
require the approval of another agency, it may under some circumstances include that additional 
site as one of its alternatives for evaluation in an EIS.  But the federal action itself must be one 
which is within the agency’s discretion in the first place.  
 
 Here, the very decision in question – what should be the cleanup standard for this portion 
of SSFL – is not a NASA decision to make.  NASA has NO discretion on the matter at all.  The 
AOC mandates cleanup to background, and even in its absence, it is DTSC that decides cleanup 
standards.  The CEQ guidance vaguely referred to, which we presume is the 30-year-old FAQ to 
40 often asked questions, in no way mandates an EIS be performed on actions and decisions 
which are not discretionary.8  They deal with what alternatives might be examined if there is an 

                                                 
8 NASA seems to be very selective in purportedly following CEQ guidance.  The same CEQ 
document strongly recommends joint state/federal environmental reviews, e.g., an EIR/EIS, 
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EIS being performed on a major federal agency discretionary decision.  Here, the cleanup 
standard decision itself is not discretionary to NASA in the first place, and NEPA is not 
triggered.  NASA is bound by the cleanup to background in the AOC, and in any case the 
decision about cleanup standards rest with the state. 
 
5. So What Is Discretionary to NASA and Does it Trigger and EIS? 
 
 NASA proposes in its NOI to perform an EIS on two issues:  (1) whether to dismantle or 
leave standing various structures at its SSFL property, and (2) what should be the cleanup 
standard for the hazardous materials with which it contaminated the site.  As indicated above, 
NASA has no discretion or legal authority to choose such a cleanup standard, and the entire issue 
should be dropped from any NEPA review. 
 
 That leaves the issue of the test stands and buildings at the site and whether they should 
be dismantled or left standing.  Most of the environmental aspects of that decision are also not 
discretionary to NASA.  DTSC, not NASA, will determine whether the structures need to come 
down in order to characterize the contamination beneath them and to remediate that 
contamination.  The contamination, of course, is often highest at these test stands and buildings, 
because that is where the toxic material was used and released.  For example, huge amounts of 
Trichloroethylene (TCE) were used to flush the rocket engines and then permitted—amazingly 
irresponsibly—to just percolate into the soil and groundwater nearby.  DTSC will have to decide 
whether there is any way to characterize and clean up the contamination at these structures 
without their removal.   
 
 NASA won’t be making that decision, DTSC will.  And any NEPA review on whether to 
leave the structures in place is completely premature until DTSC makes that determination. 
 
 Were DTSC to decide that the structures can remain, which is unlikely, given the 
extensive contamination, only then could NASA make a discretionary decision whether it 
wanted to take them down or leave them, with all the liability problems associated with keeping 
test stands that people could climb over, fall from, and hurt themselves.  But if DTSC decides 
there are no environmental reasons that would bar the structures from being left in place 
(unlikely), then there would be essentially no environmental issues remaining for NASA to 
review associated with whether to dismantle or leave the buildings. 
 
 In either case, NASA environmental review of whether to take down the structures seems 
contrary to the purpose of NEPA.  NASA has no discretion to decide to leave the structures in 
place if they will get in the way of the cleanup; it is DTSC that makes that determination.  And if 
DTSC determines there is no environmental problem with leaving them in place, the remaining 
trivial discretionary decision for NASA is so minor in terms of its potential environmental 

                                                                                                                                                             
when an action involves both state and federal agencies.  Yet, despite the requirement in the 
AOC for such close cooperation, NASA has resisted a joint environmental document.  If there 
are any NASA discretionary decisions that do indeed trigger an EIS, NASA should follow the 
guidance and agree to such a joint EIR/EIS, with the state in the lead and NASA’s involvement 
restricited to those few matters that are within NASA’s discretion. 
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impact as to not engage NEPA, and certainly not to justify an EIS.   
 
 Scores of buildings and structures have been taken down at SSFL, and none with any 
NEPA coverage.  Thus the environmental implications of whether NASA should be permitted to 
leave structures permanently in place, or if doing so would interfere with the cleanup, is not a 
NASA decision, but one to be made by DTSC, and thus outside the scope of any NEPA review.  
 
 The only discretionary decision on the matter left to NASA is whether to do so if allowed 
on environmental grounds by DTSC to do so as not interfering with cleanup. In any event, that 
matter is not a major federal action nor one that can significantly affect the human environment, 
and thus does not require an EIS.  And in any case, its consideration must be postponed until the 
completion of DTSC’s decisions, as the option of keeping the structures standing may not be an 
option permitted by DTSC at all, because of the need move the structures to sample beneath 
them and clean up what is found. 
 
 Thus, since the decision on the cleanup standard is not discretionary to NASA, and the 
decision on whether to permit the structures to remain standing is solely within the decision-
making authority of DTSC, both issues are inappropriate for an EIS.  Given that DTSC has not 
decided whether to even demolish the structures, NASA cannot unilaterally step in and consider 
whether to demolish it without any legal authority to do so or without permission from DTSC.  
The demolition of the structures is itself not a major federal action that significantly affects the 
human environment.  Therefore, neither issue presented in the NOI is appropriate within the 
scope of an EIS. 
 
 That leaves the general category of issues that were contemplated in the AOC as possible 
for NEPA review, if any such review were required, and that is how to implement the required 
cleanup to background, as opposed to whether to.  But again, most of the environmentally 
significant implementation decisions for the cleanup to background are not discretionary with 
NASA but are made by the regulator, DTSC.  It is DTSC that will decide on what mitigation 
measures are necessary; on what in-situ treatment alternatives may be acceptable; on whether 
there are alternative shipping routes and methods that could reduce impacts; on whether to apply 
specific exceptions to the background standard (e.g., detection limits, Native American artifacts, 
unforeseen circumstances; see AOC Appendix B p. 1).9   
 
 Very little, if anything, about “how to implement the cleanup to background” is left for 
NASA’s discretion.  For example, if there are two methods of assuring that contamination is 
removed from truck tires before leaving the site that are acceptable to DTSC, yes, NASA could 
pick between those two.  lf there are two types of native plants that could be used for re-
vegetation that have been deemed environmentally acceptable by DTSC and the wildlife 
agencies, yes, NASA could pick between the two.  But these are such minor matters, with the 
environmental decisions already having been made by others, that they don’t constitute major 
federal actions that could significantly affect the human environment, and do not justify an EIS.   
 

                                                 
9 Even the Endangered Species Act “special circumstance” is not within NASA’s discretion, but 
rest with the Fish and Wildlife Service. 
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 Even if there were  residual discretionary decisions for NASA to make, once DTSC and 
other agencies make the major environmental decisions, none of these minor issues are yet ripe 
for review.  Nobody even knows what they are.  DTSC has not yet conducted its environmental 
review to determine what alternative shipping routes or re-plantings or dust abatement 
techniques would be acceptable.  NASA does not know if it has any choices on these matters, or 
what they are. 
 
 NASA’s plan to do an EIS now, before the state can perform its CEQA review and before 
the site characterization data (e.g., contamination data gap reports) are completed for either 
review, thus makes no sense—unless viewed as an effort by mid-level NASA personnel to 
obstruct the cleanup and pre-empt the state’s review and frustrate compliance with the AOC.  
  
 The few decisions on implementation that may be discretionary with NASA have yet to 
be determined, because the fundamental implementation decisions rest with DTSC and have not 
yet been made, subject as they are to its CEQA review. There is nothing discretionary to NASA 
that can presently be examined in a NEPA review, and nothing that is discretionary to NASA 
that is likely to rise to the level of any EIS in any case. 
 

Conclusion 
 
 NASA’s proposal to conduct an EIS on whether to dismantle the structures at the site and 
to choose among various alternative cleanup standards is at odds with the AOC it signed, 
delegation of authority over cleanup of hazardous materials to DTSC, and NEPA.  The cleanup 
standard is not a NASA decision in the first place; NASA has no discretion; the AOC binds it, 
and even were that not the case, the cleanup standard would not be subject to discretion or choice 
by NASA, the RP, but is solely in the hands of its regulator, DTSC.   No NASA EIS on choosing 
a cleanup standard is permissible, as it isn’t NASA’s role to decide the matter in the first place.  
It has no discretion. 
 
 The determination of whether environmental considerations associated with the 
characterization and cleanup would permit  the test stands and buildings to be left standing is 
also not NASA’s to make.  It rests with DTSC.  DTSC must determine whether they have to be 
removed in order to characterize the extensive contamination NASA created at the sites of those 
structures.  IF DTSC were to sometime decide structures could remain, NASA could then 
perhaps make such a decision.  But it is premature now, as DTSC hasn’t yet decided, and if it 
were to allow the buildings to remain (which would be based on an unlikely finding that such 
action would not interfere with the environmental cleanup), there are essentially no significant 
other environmental issues with keeping the buildings standing and thus the issue would not rise 
to the level of a major federal action that could significantly affect the human environment and 
therefore would not require an EIS. 
 
 Finally, the issues of implementing the cleanup to background are also almost all in 
DTSC’s clear authority, and not within the authority of NASA, the polluter.  Those few issues 
that may end up being discretionary to NASA have not yet been determined by DTSC, and thus 
any consideration of them in a NEPA review would be way premature.  And those few 
discretionary implementation decisions that might arise again are unlikely to rise to the level of a 
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major federal agency action triggering an EIS. 
 
 NASA must withdraw its plan to perform an EIS, as it is in breach of the AOC and 
usurps DTSC’s delegated authority.  NASA should cooperate with DTSC rather than frustrate 
DTSC’s efforts.  NASA should comply, to the letter, with the AOC provisions, which it 
knowingly agreed to in a legally binding contract.  If there is to be any NEPA review, it must 
await completion of the data acquisition needed for site characterization and DTSC’s decisions, 
and then be limited to those few matters that are truly within NASA’s discretion.  Those matters 
do not include what the cleanup standard should be, implementation decisions for the cleanup to 
background that are DTSC’s to make, nor whether to keep test stands and buildings standing if 
doing so would interfere with the cleanup. 
 
 NASA’s foot-dragging and resistance to meeting cleanup obligations at SSFL has been 
unacceptable over many years.  The signing of the AOC in December was viewed as the ending 
of that conduct, providing hope to the long-suffering neighboring communities that they were 
now to see responsible behavior resulting in full cleanup.  Senior officials need to assure that 
mid-level NASA staff do not attempt to sabotage what is a binding, legally enforceable, and 
morally appropriate cleanup agreement.  The affected community deserves an end to such 
behavior. 
 
 

Very Truly Yours, 
 

/s/ 
Anthony A. Zepeda, Esq. 

 
 
 
 

attachments:    2007 Consent Order 
  2011 AOC 



September 13, 2011 

Dear NASA, 

My husband and I are extremely angered and saddened that you NASA are proposing to conduct an EIS 
which would look at whether to breach the requirement in the agreement that you signed with the state 

to clean up SSFL to background.  

As a cancer survivor and a mother of three, I have been deeply concerned about the health risk of the 
nearby SSFL site for many years. We worked hard in our community of Oak Park to press for the cleanup 
agreement which was signed into effect last December. This agreement was widely celebrated by 

residents as an enormous victory to protect the health of the thousands of local families. 

I attended two of the three scoping meetings and found them to be both confusing and disturbing.  To 
show a presentation to the public with a range of cleanup standards from background to none at all, 
clearly flew in the face of the AOC’s commitment to cleaning up to background.  You can’t really have it 

both ways.  We expected there to be a statement regarding strong commitment to the AOC’s 
requirement to clean up to background and it was not made. 

Here are our thoughts on the proposed environmental review: 

1) Although my husband and I oppose an EIS, if there is to be an EIS it should be limited to HOW to 
clean up to background, as the AOC requires. Whether to clean up to background was agreed 

upon in the AOC. The AOC further requires that if there is to be an EIS it is to be limited to HOW 
to implement the required clean up to background not WHETHER to. 

2) An EIS should only be conducted when there is a discretionary major federal action that can 

significantly affect the human environment. 
3) The issue of the cleanup standard is NOT a discretionary action.  

4) The decision as to what the clean up standard should be is a decision made by the STATE 
regulator not the polluter.  Obviously the polluter (NASA) cannot also be the regulator.  NASA 
has no discretion, thus no EIS is appropriate. 

5) Any EIS should be coordinated with the state and be a joint EIR/EIS review.  NASA did not inform 
the DTSC of their intentions but rather acted on their own and have made this process far more 
confusing to the local residents. 

6) How to handle Native American artifacts is already covered in the AOC and does not need to be 
reviewed by a new EIS.   Additionally, most of these are in caves which were not where the 
nuclear work and rocket testing occurred. 

7) With respect to truck travel, the state, as a regulator of the cleanup, is the appropriate entity to 
determine the environmental impact and ways of mitigating that impact. 

8) With respect to endangered animals, this also is covered in the AOC.  Plus, the health of our 

local children should always be the number one priority when reviewing unhealthful 
contamination of nearby lands and water. 



When we review your NASA webpage created for the scoping comments put together for the public, it 
reads like it is asking the public to come up with reasons why NOT to cleanup SSFL.  The site offers 

options for the public to choose from in selecting a reason to not ask for cleanup to background.  There 
is no material whatsoever regarding why SSFL should be cleaned up but there are a myriad of topics 
listed as to why not. If you need to be reminded about why to clean it up, we can send you thousands of 

names of the local children whose health should be protected. 

Don’t breach your commitments in the AOC. Either conduct no EIS, or limit its scope, as required in the 
AOC, to how to implement the required clean up to background‐ not whether to breach the 
requirement by considering using less protective standards.   

Stop playing games with our health. Live up to the binding requirements you agreed to in the AOC to 

clean up the site to background. 

 

Very truly yours, 

 
Cindi and Fred Gortner 

 

 



NASA,                                                                                Sept. 15, 2011 

 

I’m very disturbed to have to reply to you on your EIS.  I thought in December we were finally done with the fight.  
NASA signed a binding agreement with the DTSC to clean to back ground, the historic AOC.  Now it looks like NASA 
is trying to pull a fast one.   

If NASA isn’t trying to pull a fast one, why are you now choosing between five alternatives to the cleanup standards?  
The choice has been made, cleaning to back ground.  NASA has no authority to decide the level of cleanup anyway.  
That’s the of job the state, DTSC.   

I try to think of myself as open minded, but for the life of me I cannot understand the reasoning behind spending the 
money and the time to research suburban, industrial, recreational and no clean up at all if background has been 
decided on.  It makes absolutely no sense to waste the money and years unless you’re going to break the AOC, your 
binding agreement with the DTSC.   

NEPA requires the Federal agencies to consider the environmental effects of a discretionary project.  It states “the 
critical importance of restoring and maintaining environmental quality to the overall welfare and development of 
man”.  It requires an EIS if significant environmental effects may or will occur from a discretionary decision.  That is 
good, I understand that, but the standard to cleanup has been established, clean to back ground.  The four other 
alternatives are what I’m not getting. It looks as though you don’t care what you have agreed on and your intentions 
are to lower the level of cleanup.   

Your job is to work with the DTSC, your EIS and their EIR. 

My comment to you is to change your EIS and eliminate the four alternatives right away. 

As far as the historical significance of the test stands and buildings go, if they meet the back ground standards, keep 
them.  If they don’t I think the health of the communities impacted from the contamination at SSFL over rides history. 

Sincerely, 

Holly Huff 

 

 

 

 

 



From: Dawn Kowalski <dlizzie@roadrunner.com>
Date: September 15, 2011 2:00:20 PM PDT
To: msfc-ssfl-eis@mail.nasa.gov
Subject: Clean up

In December our community rejoiced in the signing of the AOCʼs by both NASA and 
DOE agreeing to clean up their sites at SSFL to background. We have worked 
vigorously for over 22 years to get the Responsible Parties to clean up. But now it 
appears, by NASAʼs own admission, that this is not to be.  NASA now states that 
they intend to do an EIS to determine, not HOW to do the cleanup to background, 
as the AOC requires, but whether to breach the agreement and instead do a far 
less protective cleanup. With this admission. and their signed AOCʼs, NASA 
appears to be talking out of both sides of their mouth, and I would like to know 
which side is the truth.

I have lived below this polluted site for over 30 years and have spent now over a 
third of my life attending meetings to get the responsible parties to do the right thing 
and clean up their mess. It has been decades. How dare NASA start renegotiating 
clean up. We read in the papers how NASAʼs brilliant technology is going to soar to 
greater galaxies with bigger better rockets, wonderful, but lets get their mess 
cleaned up first.

I want to insist that the AOC, a binding legal commitment, will not be undermined by 
the   EIS, and that the clean up to background will proceed in the very near future.

NASA should not be doing an EIS in the first place on the cleanup—it has no 
discretion to do anything but cleanup to background.  The AOC requires it, and 
even if it didnʼt, it isnʼt up to NASA, the polluter, to decide how much pollution to 
clean up; that power rests solely with your regulator, the state.

So, drop the proposal to do an EIS on the cleanup.  But if you are going to do one, 
limit its scope, as required in the AOC, to how to carry out the required cleanup to 
background.  Eliminate all consideration of breaking the agreement or doing a 
lesser cleanup.

Sincerely

Dawn Kowalski



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
It cannot be true, can it, that you are attempting to back out of the agreement to clean up
the Santa Susana site you left so incredibly contaminated?  The agreement, legal and
binding, says you will clean it up to background--removing all pollution that can be found. I
assume I don't need to remind you of the overwhelming public support for the agreement
you made. 
 
The idea of conducting a review to determine whether you should violate the agreement is
outrageous and galling.  It is a deliberate abuse of the agreed-upon review, which deals
only with the methods used to clean up the mess.
 
Let's cut out the nonsense and get on with the cleanup.
 
Mike Farrell
 
, 



From: Eric Estrin <ecestrin@gmail.com>
Date: September 18, 2011 12:12:44 PM PDT
To: msfc-ssfl-eis@mail.nasa.gov
Subject: SSFL cleanup

Dear NASA Officials,

Iʼm writing to express my bitter disappointment in your agency for looking to 
sabotage and renege upon your agreement to adequately clean up your portion of 
the grossly contaminated Santa Susana Field Lab near my Oak Park, California, 
home. Your actions not only jeopardize the physical health of my family and our 
neighbors, but also set a bad example for my children, who used to believe that our 
government acted nobly and honored its commitments.

I attended two of the scoping meetings, and it was clear that you were looking for 
ways to back out of the legally binding agreement you had already signed.  Why 
were you discussing various cleanup options at the meetings?  The AOC clearly 
stated that the cleanup would be done to background, yet you were treating this 
point as something open to debate. 

The debate has already been done. The AOC has been signed, and the community 
has shown its overwhelming support for it.  Why are you breaking your word?

The only aspect of the AOC that might conceivably have been left open to 
discussion was the complex question of HOW the cleanup was to be done, not 
WHETHER it was to be done.  Why would NASA be involved in deciding the 
necessity of a cleanup?  That question should be – and WAS – rightfully 
determined by the state of California.  Clearly, NASA, which allowed its land to be 
severely contaminated in the first place, should not be responsible for deciding 
whether or not to clean it up.  That doesnʼt even make sense.

Furthermore, in asking for public input on your website, you are encouraging 
citizens to choose from a variety of cleanup options, not mentioning that a cleanup 
to background has already been mandated and agreed upon.  This is the worst 
kind of manipulation of an ignorant populace, and you should be ashamed of it.

You must be under a great amount of pressure from the Boeing Company, which is 
no doubt spending millions of dollars on lawyers and lobbyists to minimize its own 
financial culpability in this matter.  My neighbors and I do not have Boeingʼs vast 
wealth at our disposal, but you should know by now that we will work just as hard to 
protect our families and spread the truth.

I hope you will see fit to skip this unnecessary EIS, or failing that, to limit its scope to 
determining how to clean up the area to background, as required by the AOC. 

Sincerely,
Eric Estrin
6663 Buttonwood Ave.
Oak Park, CA 91377



September 15, 2011 

Dear NASA, 

My friends and family were looking forward to a new day, when the air, dirt, and water at and around the Santa 
Susana Field Lab were cleaned up and families didn’t have to worry about their children’s health from this 
environmental hazard any more.  We’re upset, NASA, that you are seeking to conduct an EIS with the intention 
to breach the requirement and agreement that you signed with the state to clean up SSFL to background.  I do 
not want NASA to conduct this EIS and prolong the clean up needed.   

I am familiar with your EIS, as I have attended one of your three scoping meetings.  At this meeting, I was very 
disturbed to find a range of cleanup standards from background to much less protective standards to “NONE 
AT ALL”.  By proposing these options that would violate the AOC, this tells me, and the very few audience 
members from the immediate area, that you, NASA, are avoiding the AOC’s requirement to clean-up to 
background.  We expected there to be a statement regarding a strong commitment to the AOC’s requirement to 
clean up to background and it was not made. 

The following list summarizes our important thoughts on this matter: 

1) We do not want an EIS.  If there is an EIS, than it should be in conjunction with the state and should be 
limited to, “HOW TO CLEAN UP TO BACKGROUND”, as the AOC requires. 

2) The clean up standard should be a decision made by the STATE, our and your regulator, not NASA.  
3) The health of our residents, especially our children should always be your number one priority when 

dealing with the contaminated water, ground water, soil, structures, and equipment. 
4) Any trucks traveling to or from the site should be completely covered or closed trucks.  The state should 

be the only agency to determine what and which way to transport any contaminated material. 
5) The AOC already requires that one not unnecessarily disturb the painted caves.  It is the state that has 

the decision-making authority under the AOC, not NASA, about balancing cleanup needs with 
preservation of the relics.  The Native American artifacts are mostly in caves anyway which are not in 
or near the contaminated areas.  

6) This EIS is a distraction and confusing to the local residents.  It only delays any clean up action.  The 
residents here do not support this. 

Please protect and follow through with the commitments you, NASA, have made with the State and its residents 
in the AOC and cancel the EIS, or at least limit its scope.  Implement the required clean up to background by not 
backing out of your commitment as written in the AOC.  Stop playing games with our health. 

Sincerely, 

De Anna Goldberg, Family, and Friends 

 

 



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
Thanks to the support of hundreds of community members, health professionals and
advocates, in December NASA entered into a legally binding and enforceable agreement
to clean up the contamination at its portion of the Santa Susana Field Laboratory (SSFL)
to background levels - to clean up all pollution caused by NASA that can be detected.
When implemented, the cleanup agreement will provide substantial protection to public
health from the longstanding pollution at SSFL, which remains contaminated from decades
of nuclear reactor and rocket testing.
 
The agreement has a provision requiring that any federal environmental review be on how
to implement the required cleanup to background, not whether to clean up to background.
However, NASA recently indicated it was considering conducting an Environmental Impact
Statement (EIS) that would look, not at how to carry out the cleanup requirement to
background, but whether instead to use far less protective cleanup standards and thus
leave large amounts of contamination at the site. This has called into question whether
NASA is contemplating breaking out of its cleanup commitments in that binding
agreement.
 
I strongly urge NASA to comply rigorously with the agreement to clean up the site to
background. NASA should limit the scope of review to what is required in the cleanup
agreement--how to implement the cleanup to background—rather than considering
whether to abrogate it by using less protective standards.
 
Sincerely,
 
Mrs. Jacqueline Willer-Vescio
Software Engineer
250 Canyon Breeze Court
Simi Valley, CA 93065



From: Devyn Gortner <devyngortner@gmail.com>
Date: September 18, 2011 12:52:58 PM PDT
To: msfc-ssfl-eis@mail.nasa.gov
Subject: NASA Scoping Meetings Comment

On Wednesday August 17th, I attended the second meeting NASA held
concerning the Santa Susana Field Laboratory cleanup and the EIS they
are planning on conducting.

That day I had visited the DTSC website and came across a letter sent
to Ms. Raphael, the director of the DTSC, from Allen Elliot, the SSFL
Program Director for NASA.  In the letter Mr. Elliot acknowledged the
concern about the upcoming scoping meetings for the EIS, and continued
to state that “NASA remains committed to the AOC” and the obligation
NASA has underneath the AOC to make decisions on “how to conduct the
cleanup to background”.

What really concerned me was that not only was the letter or the
commitments stated in it not voiced at the meeting I attended (as was
promised in the letter itself), but the entire meeting seemed to be
about whether to clean up to background as opposed to the promised
“how to”.   Considering the AOCs NASA signed were legally binding,
they should have no concern other than to figure out how to clean up
the SSFL site to the standards they are committed to (background
levels).  At this meeting however, the general impression the public
received, myself included, was that NASA was essentially starting from
scratch to find standards for a cleanup through the EIS they would be
conducting.

During the public comment period, I, a seventeen-year-old, brought
attention to the letter NASA had failed to even mention at the
meeting, as they had stated they would do.  I profess to you now, as I
stated in my comment to the NASA officials at the meeting, that there
is no higher priority than my health and the health of others in the
surround community.  The only way to ensure that there is no negative
impact on any person, whether now or in the future, is to cleanup the
SSFL to background levels.  Nothing is more important than our lives,
and besides, NASA is already legally committed to the background
cleanup standards set in the AOC.

I hope you share my concern, and I ask that you use that power to help
protect the health of the surrounding communities by abiding by the
AOC.

Thank you.

Sincerely,



Devyn Gortner



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
In December, NASA and the California toxics agency signed a historic, legally binding
agreement to clean up NASA's contaminated Santa Susana site to background--removing
all pollution that can be found. There was massive support for this; in two rounds of public
comments, thousands of people weighed in, 100 to 1 in favor.
 
Now NASA appears to be proposing to abrogate the agreement.  It suggests conducting a
review of whether it should violate the requirement to clean up to background and instead
leave far more contamination at the site.
 
DON"T DO IT.  LIVE UP TO YOUR COMMITMENTS.  CLEAN UP ALL THE TOXIC MESS
THAT YOU MADE, AS YOU HAVE PROMISED.
 
The cleanup agreement requires that any environmental review be limited to HOW to
implement the required cleanup to background--not WHETHER to do so.  Comply with the
agreement--limit any review to how to implement the required cleanup to background.
Drop any consideration of not cleaning up as required to background.   Get on with the
cleanup that was promised.
 
Hollace Wood
 
Bell Canyon, CA 91307



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
Me and my family have lived in Simi Valley since 1961.  I remember as a child hearing the
rockets being tested up in the hills.  It was a loud rumbling sound and we use to say "The
monster is coming."   Little did I know at that time how true that was.   I have heard a story
about children sneaking onto the land of Rocketdyne in the 1960s, and once caught by
security being questioned more than once about whether or not they had drank in of the
water from the lakes on the property.   Do you think they were concerned even back
then???
 
LIVE UP TO THE AGREEMENT TO CLEAN UP TO BACKGROUND.  DO NO REVIEW
OF LESS PROTECTIVE CLEANUPS THAT WOULD VIOLATE THE AGREEMENT. LIMIT
ANY REVIEW TO HOW TO IMPLEMENT THE PROMISED CLEANUP TO
BACKGROUND, NOT WHETHER TO BREACH YOUR PROMISES. YOU MADE THE
MESS, NOW CLEAN IT UP FOR THE HEALTH OF OURSELVES AND FUTURE
FAMILIES.
 
VICKI TURZIANO
 
, 



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
please do what is right and live up to your agreement and obligation.
 
I live in the Susana Knolls, just beneath the Santa Susana Field Lab. I was very, very
pleased when, in December, NASA signed a binding agreement with the state to clean up
all of NASA's contamination at SSFL (cleanup to background). I therefore was very upset
by NASA’s recent proposal to consider breaking its commitments in the agreement and
instead leave far more pollution up there.
 
LIVE UP TO THE AGREEMENT TO CLEAN UP TO BACKGROUND.  DO NO REVIEW
OF LESS PROTECTIVE CLEANUPS THAT WOULD VIOLATE THE AGREEMENT. LIMIT
ANY REVIEW TO HOW TO IMPLEMENT THE PROMISED CLEANUP TO
BACKGROUND, NOT WHETHER TO BREACH YOUR PROMISES. The people living
nearby have waited for far too long for the site to be cleaned up. Stop monkeying around
with our lives.
 
Jacqueline Capaldi
 
, 



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
I am a resident of Santa Susana Knolls in Simi Valley,  just beneath the Santa Susana
Field Lab.  Last December, NASA signed a binding agreement with the state to clean up
all of NASA's contamination at SSFL (cleanup to background). I do NOT understand
NASA’s recent proposal to consider breaking its commitments in the agreement and
instead leave far more pollution up there.
 
Studies have been conducted and findings of high cluster rates of specific cancers have
been documented in this area.  (I, being one of them!) This alone should be enough for
NASA to live up to its agreement to clean up the facility to background!
 
  ANY LESS PROTECTIVE CLEANUPS  WOULD VIOLATE THE AGREEMENT!
 
 A breach of a binding agreement is unconscionable ...
but when that breach puts the community at risk ... it is UNFORGIVABLE for all
responsible parties!
 
This community has waited long enough for a no-brainer solution to an unsafe situation! 
 
Susan Selvaggio
 
, 



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
I live in the Simi Valley, and at one point very close to the Santa Susana Field Lab. I suffer
from various thyroid conditions with no family history. Interestingly enough thyroid disease
has been linked to Perchlorate. In most cases, Perchlorate water contamination is caused
by improper disposal at rocket testing sites.
 
 I was very happy to hear in December, NASA signed a binding agreement with the state
to clean up all of NASA's contamination at SSFL (cleanup to background).
 
I therefore was very upset by NASA’s recent proposal to consider breaking its
commitments in the agreement and instead leave far more pollution up there.
 
LIVE UP TO THE AGREEMENT TO CLEAN UP TO BACKGROUND.  DO NO REVIEW
OF LESS PROTECTIVE CLEANUPS THAT WOULD VIOLATE THE AGREEMENT. LIMIT
ANY REVIEW TO HOW TO IMPLEMENT THE PROMISED CLEANUP TO
BACKGROUND, NOT WHETHER TO BREACH YOUR PROMISES. The people living
nearby have waited for far too long for the site to be cleaned up. The rate of cancer and
auto immune diseases in this community are very high!
 
Do the right thing and clean up this site!
 
Arlene Kole
 
, 



Allen Elliott 
Marshall Space Flight Center                
AS 01
Building 4494
Huntsville, AL 35812
US
 
Dear Sir:
 
I was excited to learn that NASA committed to clean up the contamination left by decades
of scientific testing at the Santa Susana Field Lab. I found it a profound affirmation of the
integrity of the scientific community, especially in the developing atmosphere of anti-
science in politics. I was and still am very upset by NASA’s recent proposal to consider
breaking its commitments in the agreement, which could leave far more pollution up there.
 
Please maintain your commitment to decontaminate the land to background levels. Please
maintain the spirit of the agreement - that the land will be returned to as close to an
uncontaminated state as possible. Please define the parameters of the review to include
methods of cleanup, and leave the basic understanding that a full cleanup will be
implemented. The people living nearby have waited for far too long for the site to be
cleaned up. NASA needs to remain the ultimate example of positive, mindful science to the
nation.
 
Thank you.
 
Zayna Bizri
 
, 
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